
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



NOTES AND MEMORANDA. 



THE CANADIAN BANK AMENDMENT ACT 
OP 1900. 

At the last session of the Dominion Parliament, the Cana- 
dian Bank Act came up for the third decennial revision. Ex- 
perience with the legislation of 1890 (53 Victoria, chapter 
31), had not brought many defects to light, but it had 
suggested a number of improvements. Since the passing 
of that act the number of chartered banks of issue in the 
Dominion of Canada had fallen from thirty-nine to thirty- 
six. The importance of the system, the aggregate assets and 
liabilities of the banks, their turnover during the year, and 
the number and diversity of the places in which they were 
doing business, had greatly increased. The three banks which 
had fallen by the wayside were small concerns.* Each had 
been an example less of inadequacy in the Canadian system of 
regulation than of the punishment which irregular banking 
brings in its train. In no case did proof appear of funda- 
mental faults in the restrictions established to protect the pub- 
lic or in the organization and policy of the vast majority of 
the banks. But the charters of all were to expire on the 1st 
of July, 1901, and the time of continuing powers and reas- 
serting obligations presented the most convenient opportunity 
to make some changes in the law. 

Whatever the diversity in point of size, race affiliations of 

*The Commercial Bank of Manitoba had failed in 1893. It paid its depositors 
and noteholders in full. La Banque du Peuple, a company en commandite, and 
the only bank m Canada organized on that plan, was wound up in 1895 It also 
paid its noteholders in full; but the directors, who were under liability as unlim- 
ited as that of a copartnership, escaped by contributing $300,000, and under the 
terms of a compromise the depositors received 75J per cent. La Banque Ville 
Marie failed in 1899. Here also the noteholders were paid in full, but the other 
creditors hare small chance of any considerable dividend. The bank has been 
described by one in a position to know as " a swindle from start to finish " The 
geneial manager and the cashier are already in the penitentiary, and another 
officer is under suspended sentence. 
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officers, scene of activity and number of branches of the 
Canadian banks, there is a dominant or characteristic type. 
This is the bank with a capital of one to twelve millions, and 
a dozen to fifty and more branches through which it reaches 
out to a variety of industries in different sections, though the 
business is guided and overseen from a head office in one of 
the chief cities. In the eye of the law the banks are all alike. 
For each there is the double liability of shareholders, the 
right to issue notes as a first lien against general assets, and 
the duty of redeeming its notes in stated cities of the Do- 
minion; for each the obligation to contribute to a five per 
cent, safety fund kept with the government, to make that fund 
good should the redemption of a failed bank's notes impair it, 
and the privilege of establishing branch offices in any part of 
the country. If the small local bank started long since in 
some Nova Scotian town does not vary its ventures or widen 
its activity in the same way as its wealthier colleague of Mon- 
treal or Toronto, it is not because the right is lacking, but 
merely that inclination fails or means do not reach. From 
this very heterogeneity of type, however, in connection with 
the racial or local peculiarities of banking in which it arose, 
sprang the chief needs of reform. There had been cases of 
both small and large banks trying to sail too close to the wind. 
One, and possibly more, of the newer banks had displayed a 
willingness to cultivate business by complaisance as to risks. 
In other cases, race prejudice had been used as a shield for 
ill-considered or deliberately speculative banking or as a 
screen for purposed fraud. But so well in its broader aspects, 
and so nearly in those less important, had the Act of 1890 
stood the test that the new legislation was given the form of 
sundry amendments to the existing law rather than that of 
a thorough-going but superfluous revision. 

The chief purposes in view were of two sorts. On the one 
hand, it seemed worth while to better the means for enforcing 
the general observance of high standards of banking. To 
specify, it was desired to insure, first, the maintenance of ade- 
quate reserves ; second, the prevention of excessive, untimely, 
or fraudulent issue of notes ; third, the disinterested and right- 
eous management of suspended banks. There may be included 
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in this group, though as an innovation rather than a safe- 
guard, the general authorization and regulation of the merger 
of banks. The other group of reforms consisted of minor 
improvements of the Bank Act's details. 

To accomplish the first three of these purposes, there was an 
instrument already at hand. The Canadian Bankers' Associa- 
tion had been organized in 1892 with the intent to protect and 
advance, as chance might offer, the interests of the chartered 
banks. Its members proper were the various banks; its as- 
sociate members, bank officers and clerks. Members acted 
through their chief executives for the time being. An execu- 
tive council conducted the current affairs of the Association, 
and had pretty free rein in the matter of initiative. Its 
action, however, had always been subject to approval or veto 
by the whole Association at the meetings held once a year. 
This private organization was converted into a public corpora- 
tion by a special act of Parliament, and its objects and powers 
defined thus: "to promote generally the interests and effi- 
ciency of banks and bank officers and the education and train- 
ing of those contemplating employment in banks, and for such 
purposes, among other means, to arrange for lectures, discus- 
sions, competitive papers and examinations on commercial law 
and banking, and to acquire, publish, and carry on the Journal 
of the Canadian Bankers' Association." 

The Association was empowered to establish subsections in 
any part of Canada, to establish a clearing house for banks in 
any place of the Dominion, and to make rules and regulations 
for the operation of such establishments, this latter power 
being limited by the proviso that membership in the clearing 
houses should be voluntary, and all members should have 
equal voice in making the rules and regulations. It was 
further provided that no rule or the like affecting clearing 
houses should have effect until approved by the Dominion's 
" Treasury Board " (a committee of high officials in the Min- 
istry of Finance). 

The fulfilment of the objects and the exercise of the powers 
of the Association were left in the main, as theretofore, with 
the Executive Council, and were declared to be subject to 
such norms as the council might fix. Fourteen chief execu- 
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tives of banks and the president and vice-president of the 
Association were declared to be the Executive Council, five 
members to constitute a quorum. But resolutions, by-laws, 
and rules passed by the Executive Council were given force 
only until approved at an intervening special or the next 
annual meeting of the Association ; and, failing that approval, 
were thereafter to be of no effect. 

For the full measure of the Association's powers and duties 
it is necessary to consult two laws. Its other functions were 
set forth in the Bank Act Amendment Act of 1900. This meas- 
ure prescribed the Association's procedure in case of suspen- 
sions. Suspensions, it should be understood, are permitted 
under the Canadian laws, so long as the bank resumes within 
ninety days and does not stop payments for a greater period, 
consecutively or at intervals, within the twelvemonth. Ad- 
vantage is seldom taken of this concession, but twice or more 
within the decade the privilege has been abused. The new 
act forbade a bank during such suspension to issue notes in 
payment of deposits, and thus to create additional prior liens 
against its estate. What is of far greater weight, it provided 
a way to take the control of the venture from those who 
brought it into peril. Under such by-laws as it may adopt, 
the Association was authorized to appoint some competent 
person to supervise the affairs of a suspended bank. This 
person, called a curator, shall "assume supervision of the 
affairs of the bank, and all necessary arrangements for the 
payment of the notes of the bank issued for circulation then 
outstanding and in circulation shall be made under his super- 
vision; and generally he shall have all powers and shall take 
all steps and do all things necessary or expedient to protect 
the rights and interests of the creditors and shareholders of 
the bank, and to conserve and ensure the proper disposition 
according to law of the assets of the bank, and for the purpose 
aforesaid he shall have full and free access to all books, ac- 
counts, documents, and papers of the bank ; and the curator 
shall continue to supervise the affairs of the bank until he is 
removed from office, or until the bank resumes business, or 
until a liquidator is duly appointed to wind up the business of 
the bank." The removal of the curator, his powers and duties, 
were also made subject to rules laid down by the Association. 
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The Association was further empowered at any meeting to 
make by-laws, rules, and regulations respecting "the super- 
vision of the making of the notes of the banks which are in- 
tended for circulation, and the delivery thereof to the banks ; 
the inspection of the disposition made by the banks of such 
notes ; the destruction of notes of the banks ; and the imposi- 
tion of penalties for the breach or non-observance of any 
by-law, rule, or regulation made by virtue of this " grant. 

These privileges were safeguarded by requiring that no 
by-law or rule become effective unless approved by two-thirds 
of the banks represented in the meeting in which action may 
be taken upon it, or unless the banks so approving shall have 
at least two-thirds in par value of the paid up capital of the 
members thus represented. This would seem to protect both 
the big and the little banks. As a third precaution, the by- 
law must have the sanction of the Treasury Board, the 
Board having previously given to each bank not a member of 
the Association a chance of being heard with respect to the 
measure. The proposals of the Association for carrying out 
this system of regulation are to be submitted to the Treasury 
Board by the 1st of January, 1901. 

The fourth innovation, as to the consolidation of banks, is 
not an effort to reform, but merely a recognition of long-exist- 
ing tendencies. The history of the past twenty years has 
made it plain that, within limits, the large bank is the more 
efficient instrument. The small bank, even on its own ground, 
is sometimes under appreciable disadvantage in competition 
with its larger rivals. Attempts to establish new banks, on 
the other hand, usually meet with indifferent success. The 
older corporations are too keen to enter new territory or to 
cultivate new business to leave upstart institutions a good hold 
at the outset or much room for later growth. The require- 
ments as to new foundations, notwithstanding this, were left 
unchanged. But, in view of the known willingness of some of 
the smaller companies to retire from the contest in case their 
withdrawal were adequately requited, there was included in 
the Amendment Act a set of general provisions permitting 
and regulating the merger of banks, after agreement to that 
effect by the stockholders most concerned. The bargain here- 
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tofore cost the expense and delay of a special act of Parlia- 
ment. Hereafter it will need but a willing buyer, the con- 
sent of stockholders owning at least two-thirds of the sub- 
scribed capitalization of the selling bank and the sanction of 
the Governor in council. This part of the law ought mate- 
rially to help the owners of a merged concern in getting a 
proper return for what is frequently a most valuable asset, — 
their bank's good will. 

Of the dozen and more changes of detail made in the Act 
of 1890, the prohibition of note issue during suspension has 
been noted already. Another of those which were not pri- 
marily amplifications or improvements of phrase was the sec- 
tion which, while safeguarding the privacy of personal ac- 
counts, imposed upon directors the duty to submit to share- 
holders in annual meeting such statements, in addition to the 
customary exhibit of assets and liabilities, as the proprietary 
by by-law might require. The rate of interest borne by the 
notes of a suspended bank from the day of its suspension to 
the date of payment was reduced from six to five per cent. 
It was provided that moneys expended from the Bank Circula- 
tion Redemption Fund for the redemption of its notes in 
excess of a failed bank's contribution should bear interest at 
three per cent, until repaid from the insolvent's estate. The 
term during whioh a bank may hold real property taken as 
security for debts was extended from seven to twelve years. 
In order better to accommodate the import trade, banks were 
permitted to take and to hold warehouse receipts and bills of 
lading as security for liabilities they might incur in behalf of 
persons to whom had been issued letters of credit. A yearly 
return of drafts and bills of exchange issued and outstanding 
for more than five years was required for submission to Parlia- 
ment and publication in due course. As a last change, the 
heads under which the banks make to the government a 
monthly statement of assets and liabilities were amended in 
some particulars, partly to simplify the return, partly to bring 
out more clearly the volume of business done at home and 
that carried on in the United Kingdom and the United States. 

Obviously, then, there are few salient features in the bank 
legislation of 1900 outside the amendments of the first group. 
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Mere framework of a regulative mechanism though it is, the 
device of incorporating the Bankers' Association and giving 
it power to control clearing houses, to supervise the note 
issue and to dictate the management of suspended banks, domi- 
nates the whole structure. Not until the bankers have filled 
in the detail by the necessary rules and the scheme has been 
tested by operation, can the efficiency of the machinery be 
thoroughly judged. None of the by-laws has been published, 
and some are still to be worked out. But it is easy to foresee 
that the new clearing houses which the Association may es- 
tablish will not be many. It will be simpler to put those al- 
ready in the Dominion's principal cities under Association 
rules. In these, it is likely, the bankers will find their most 
useful device to temper over-sanguine, imprudent, or wilful 
trespass against the spirit of the law, and to enforce the main- 
tenance of adequate reserves. The requirement that the re- 
quest of any bank for help should be laid before the clearing 
house by the member who received it would of itself have 
great effect. A manager who habitually ventured too far 
could no longer rely upon being quietly pulled out of an 
occasional plight by a loan from some friendly rival, obtained 
on necessitous borrower's terms. The prospect of going 
before the clearing house, suffering searching inspection of 
his assets, and of receiving the help, perhaps, on no other 
terms than that his bank be wound up, would make the reck- 
less banker think twice of chances formerly taken without 
a care. In like manner the present fear that his bank's 
transactions in circulating notes may be passed under review 
and the knowledge that other bankers have full right to satisfy 
themselves whether he bas acted within the law, must incline 
even an unscrupulous manager to observe the restrictions im- 
posed upon issue. The curatorship for suspended banks ought 
to work in much the same way. A disinterested man- 
agement of the expert sort, applied to a bank in trouble, is 
likely to benefit both creditors and holders of the institu- 
tion's stock. If an honest management becomes the victim of 
an economic situation, its paths under the curator's guidance 
should be no more rugged than before. For bankers of an- 
other stripe the inducement to take pickings prior to suspen- 
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sion will dwindle under a lack of chances for later illicit gains 
and the prospect that previous misdeeds will he quickly dis- 
covered and punishment speedily meted out. 

One and all, the regulative amendments make, or are meant 
to make, for stability and conservatism of banking, continuity 
of confidence, and the protection of the public from loss. 
Such ends, to be sure, appeal no less to ministries of finance 
than to soundly managed banks. How, then, was the gov- 
ernment brought to delegate a portion of its supervisory 
powers to the very corporations against which those powers 
ran ? To say that the Ministry, feeling that existing official 
organs were incompetent and none could be created, had 
forced the new duties upon its unwilling creatures, would be 
wofully incorrect. The suggestion that the Ministry had 
consulted bankers, and after expert advice had drafted the 
bills brought down, would be true in a way, but would hardly 
put the episode in exact perspective. Nor is it necessary too 
strongly to emphasize the view that the law of 1900 is merely 
the development of a principle adopted in 1890, — the mutual 
guarantee of circulating notes. There is a safety fund, and 
the banks must keep it good. Here they are indeed sponsors 
for each other towards the public, though with respect to 
only one item of their debts. But the liability is limited. 
When the fund is impaired, no bank need contribute in any 
year more than one per cent, of its average circulation. Be- 
sides, the fund and the banks are so well protected by the 
notes being a first lien on a failed bank's assets that, short of 
financial catastrophe, the risk is practically nothing. 

The truth is, the bankers of the Dominion wanted the enact- 
ment of these measures; and both Ministry and Parliament 
gave substantial acquiescence to the bankers' desires. The 
early proposals for the reforms now enacted were drafted by 
the banks. To suppose that all the bankers were ardent parti- 
sans of the changes would be no less unsafe than to infer that 
the government was without views or that its wishes failed of 
expression in the measure as passed. Some of the bankers, in 
fact, were vehemently in favor of leaving the law much as it 
has been. It was merely that the preponderance of numbers, 
intellect, wealth, or power, was so great on the one side as to 
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give the appearance of a united front. Even then, no danger- 
ous extension of privileges was obtained. Each new function 
was carefully hedged about, and the exercise of every power 
exposed to ultimate check, by the veto reserved for the Treas- 
ury Board. 

After all, the bankers and the government met on more or 
less common ground. Both desired security and healthy 
growth of credit and trade, — the bankers, if for no other rea- 
son, because these conditions seemed best for stockholders' 
profits ; the government, because they conduced to the welfare 
of the folk. Both were seeking to promote such desiderata by 
bettering, as they might, the country's institutions of credit. 
In so doing they have recognized a mutual responsibility of 
the banks far higher and broader than the duty of paying 
failed banks' notes. And, as the formal acknowledgment of 
the principal is original, so are the means for its enforcement 
unique. Statutory supervision of a banking system is ordi- 
narily external ; here, in part, at least, it is to be exercised from 
within. The Canadian banks have sought and received the 
right to discipline themselves. 

R. M. Beeckeneidge. 
New Toek. 



